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DETAILED ACTION 

This office action is responsive to amendment filed on 12/19/2006. 



Response to Amendment 

The Examiner has acknowledged Applicants' remarks. 



Response to Arguments 

Applicant's arguments filed on 12/19/2006 have been fully considered but they 
are not persuasive. « 

Regarding Applicant's argument (pages 9 and 10), the Examiner contends that 
the double patenting rejection is proper because a nonstatutory obviousness-type 
double patenting rejection is appropriate where the conflicting claims are not identical, 
but at least one examined application claim is not patentably distinct from the reference 
claim(s) because the examined application claim is obvious over, the reference claim(s) 
in view of Chung as provided in the last office action. See, e.g., In re Berg, 140 F.3d 
1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 1 1 F.3d 1046, 29 USPQ2d 
2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In re 
Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 F.2d 438, 
164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 USPQ 644 
(CCPA 1969). 

The double patenting rejection is proper, and thus the rejection is 
maintained. 

In response to applicant's argument that there is no suggestion to combine the 
references (pages 10 and 11), the examiner recognizes that obviousness can only be 
established by combining or modifying the teachings of the prior art to produce the 
claimed invention where there is some teaching, suggestion, or motivation to do so 
found either in the references themselves or in the knowledge generally available to one 
of ordinary skill in the art. See In re Fine, 837 F.2d 1071 , 5 USPQ2d 1596 (Fed. Cir. 
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1988) and In re Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). 

Applicants argue that Sim does not teach or suggest a distribution technique in 
which a first node attempts to distribute the plurality of subfiles that make up a file F 
from the first node to a first group of recipient nodes, wherein the first node attempts to 
communicate at least one subfile to each recipient node of said first group but not all of 
said plurality of subfiles to any recipient node of the first group but not all of the plurality 
of subfiles to any recipient node of the first group (pages 12-14). The Examiner 

■ 

respectfully disagrees because Sim discloses that Nodes A, E, and H examine the 
replicate packet and decide they all match the distribution criteria (i.e., they are 
"qualified" nodes). When ready, nodes A, E, and H issue commands to retrieve a 
portion of the files from the nearest node (i.e., node B) in the SCDN. Nodes E and H are 
leaf nodes thus they do not propagate the replicate command back to node B, because 
it is the originating node. However, node A may send the replicate request to node C, 
thus, Sim does teach in a broader sense the claimed limitation of " of nodes A and E 
exchanging their respective subfiles received from node B (see col. 14, lines 25 - 39; 
col. 16, lines 7-16; col. 20, line 34 through col. 21 , line 24). 

Applicants argued that Sim fails to teach or suggest that the plurality of recipient 
nodes of the first group attempt to exchange their respective subfiles received from the 
first node (page 14). Such argument is moot because the Examiner did not rely on Sim 
for such limitation. 

Regarding Applicants' argument (pages 15 - 21), the Examiner contends that 
Zayas does suggest the idea of a plurality of recipient nodes attempting to exchange 
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their respective subfiles received from a first node because Zayas discloses that each 
file system 205A, 205B, and 205C are interconnected via a network 215. Each file 
system stores several volumes of files , each of which can be replicated on a different 
set of file servers (col. 3, lines 31 - 39), and Sim discloses in fig. 13 that the origin node 
contains all of the subfiles while the recipient nodes A, C, E, F, and H each receives 
some of the subfiles. Sim also discloses that Node A may not send the replicate 
command back to node B, because it is the originating node. However, Zayas in 
combination with Sim do read on the claimed limitation since both are concerned with 
files/subfiles distribution or replication. Thus, such combination between Sim and Zayas 
provide an obvious advantage for supporting file replications across a plurality of file 
servers for the purpose of automatically distributing data stored in files to users, thereby 
improving reliability, availability, local autonomy, load balancing, and data access 
performance. 

i. In response to applicants 1 argument that there is no suggestion to combine the 
references (pages 20 - 21), the examiner recognizes that obviousness can only be 
established by combining or modifying the teachings of the prior art to produce the 
claimed invention where there is some teaching, suggestion, or motivation to do so 
found either in the references themselves or in the knowledge generally available to one 
of ordinary skill in the art. See In re Fine, 837 F.2d 1071 , 5 USPQ2d 1596 (Fed. Cir. 
1988)and In re Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). In this case, 
Sim discloses performing distribution of said file F to a plurality of recipient nodes using 
a distribution technique that comprises attempting to distribute the plurality of subfiles 
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from a first node to a first group of recipient nodes (see col. 14, lines 25 - 39; col. 16, 
lines 7-16; col. 20, line 34 through col. 21, line 24). Zayas, on the other hand, discloses 
an infrastructure for supporting file replications across a plurality of file servers for the 
purpose of automatically distributing data stored in files to users, thereby improving 
reliability, availability, local autonomy, load balancing, and data access performance. 

In response to Applicants' argument (pages 20 - 22), the Examiner recognizes 
that references cannot be arbitrarily combined and that there must be some reason why 
one skilled in the art would be motivated to make the proposed combination of primary 
and secondary references. In re Nomiya, 184 USPQ 607 (CCPA 1975). However, there 
is no requirement that a motivation to make the modification be expressly articulated. 
The test for combining references is what the combination of disclosures taken as whole 
would suggest to one of ordinary skill in the art. In re McLaughlin, 170 USPQ 209 
(CCPA 1971. 

In fact, it appears that Applicants are interpreting the claims very narrow without 
considering the broad teaching of the reference used in the rejection. 

Applicants are reminded that the examiner is entitled to the broadest reasonable 
interpretation of the claims. The Applicants always have the opportunity to amend the 
claims during prosecution and broad interpretation by the examiner reduces the 
possibility that the claim, once issued, will be interpreted more broadly than is justified. 
In re Prater 162 USPQ 541, 550-51 (CCPA 1969). 

In view of such, the rejection is maintained and repeated as follows: 
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Double Patenting 

1 . The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 1 1 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, A22 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thohngton, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) or 1 .321 (d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1 , 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 



2. Claims 1 - 28 are provisionally rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims 1 - 47 of 
copending Application No. 10/345,587 in view of Chung et al (US 20040088380; 
hereinafter Chung). 

3. Claims 1 , 22, and 36 of copending Application No. 10/345,587 claim all the 
limitations, except for at least one recipient node of said first group begins 
communicating a portion of its respective subfile that it is receiving from the first node to 
at least one other recipient node of said first group before the at least one recipient 
node fully receives its respective subfiles. 
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4. However, Chung teaches an analogous splitting and redundant storage on 
multiple servers, wherein at least one recipient node of said first group begins 
communicating a portion of its respective subfile that it is receiving from the first node to 
at least one other recipient node of said first group before the at least one recipient 
node fully receives its respective subfiles (paragraphs [0008 - 0009], and [0016]). 

5. Thus, it would have been obvious to one of ordinary skill in the art at the time the 
invention was made to modify the teachings of the instant application by incorporating 
the idea of having at ieast one recipient node of said first group begins communicating a 
portion of its respective subfile that it is receiving from the first node to at least one other 
recipient node of said first group before the at least one recipient node fully receives its 
respective subfiles as evidenced by Zayas for the purpose of speeding up the delivery 
of data stored in files to users, thereby improving reliability, availability, local autonomy, 
load balancing, and increasing the rate at which data can be delivered. 

Claims 2 - 16, 18 - 20, and 22 - 28 of the instant application are the same as 
claims 2 - 21 , 23 - 35, and 37 - 47 copending Application No. 10/619,737. 
This is a provisional obviousness-type double patenting rejection. 

Claim Rejections - 35 USC § 103 

6. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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7. Claims 1 - 28 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Siew Yong Sim (US 6,970,939; hereinafter Sim) in view of Zayas et al (US 6,477,583), 
and further in view of Chung (US 20040088380; hereinafter Chung). 

8. Regarding claim 1 , 12 - 17, 20 - 21 , and 24 - 26, Sim teaches a method of 
distributing a file from a first node to a plurality of recipient nodes (fig. 4), the method 
comprising the steps of partitioning a file F into a plurality of subfiles (col. 8, line 40 
through col. 9, line 35); performing distribution of said file F to a plurality of recipient 

* 

nodes using a distribution technique that comprises attempting to distribute the plurality 
of subfiles from a first node to a first group of recipient nodes, wherein the first node 
attempts to communicate at least one subfile to each recipient node of said first group 
but not all of said plurality of subfiles to any recipient node of said first group (col. 14, 
lines 25 - 39; col. 16, lines 7-16; col. 20, line 34 through col. 21 , line 24); detecting a 
failed node (col. 21 , lines 21 - 37); and said distribution technique adapting to distribute 
said file F to each non-failed node of said plurality of recipient nodes (col. 21 , lines 21 - 
37). 

9. Sim teaches substantially all the limitations, but fails to specifically teach that said 
plurality of recipient nodes of said first group attempting to exchange their respective 
subfiles received from said first node. 

1 0. However, Zayas teaches an analogous infrastructure for supporting file 
replications, which teaches the idea of a plurality of recipient nodes of said first group 
attempting to exchange their respective subfiles received from said first node (col. 1 , 
lines 30 - 39; col. 3, lines 31 - 39). 
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1 1 . Thus, it would have been obvious to one of ordinary skill in the art at the time the 
invention was made to modify the teachings of Sim by incorporating an infrastructure 
for supporting file replications across a plurality of file servers as evidenced by Zayas 
for the purpose of automatically distributing data stored in files to users, thereby 
improving reliability, availability, local autonomy, load balancing, and data access 
performance. 

12. Sim and Zayas teach substantially all the limitations, but fail to specifically teach 
that at least one recipient node of said first group begins communicating a portion of its 

i 

respective subfile that it is receiving from the first node to at least one other recipient 
node of said first group before the at least one recipient node fully receives its 
respective subfiles. 

1 3. However, Chung teaches an analogous splitting and redundant storage on 
multiple servers, wherein at least one recipient node of said first group begins 
communicating a portion of its respective subfile that it is receiving from the first node to 

* 

at least one other recipient node of said first group before the at least one recipient 
node fully receives its respective subfiles (paragraphs [0008 - 0009], and [0016]). 

14. Thus, it would have been obvious to one of ordinary skill in the art at the time the 
invention was made to modify the teachings of Sim by incorporating the idea of having 
at least one recipient node of said first group begins communicating a portion of its 
respective subfile that it is receiving from the first node to at least one other recipient 
node of said first group before the at least one recipient node fully receives its 
respective subfiles as evidenced by Zayas for the purpose of speeding up the delivery 
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of data stored in files to users, thereby increasing the rate at which data can be 
delivered. 

15. Regarding claim 2, Sim, Zayas, and Chung teach all the limitations in claim 1 , 
and Sim further teaches, wherein said distribution technique adapting responsive to said 
detecting a failed node (col. 21 , lines 21 - 37). 

16. Regarding claims 3, 22, and 23, Sim , Zayas, and Chung teach all the limitations 
in claim 1 , and Sim further teaches, wherein said attempting to distribute the plurality of 
subfiles from a first node to a first group of recipient nodes comprises: attempting to 
distribute a different subfile from said first node to each of said recipient nodes of said 
first group (col. 9, lines 23 - 25). 

17. Regarding claims 4 and 18, Sim , Zayas, and Chung teach all the limitations in 
claim 1 , and Sim further teaches wherein said attempting to distribute the plurality of 
subfiles from a first node to a first group of recipient nodes comprises: attempting to 
distribute the plurality of subfiles from said first node to said plurality of recipient nodes 
of said first group concurrently (col. 16, lines 1 1 - 20; col. 22, lines 12 - 24). 

18. Regarding claims 5 and 1 9, Sim, Zayas, and Chung teach all the limitations in 
claim 1 , and Sim further teaches wherein said plurality of recipient nodes of said first 
group attempting to exchange their respective subfiles further comprises: each of said 
plurality of recipient nodes attempting to establishing concurrent communication 
connections to every other recipient node of said first group (col. 1 1 , lines 36 - 47). 

19. Regarding claim 6, Sim, Zayas, and Chung teach all the limitations in claim 1 , 
and Sim further teaches wherein said detecting a failed node comprises said first node 
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detecting a failed node in said first group such that said first node is unable to 
communicate a particular subfile to such failed node (col. 21 , lines 21 - 37). 
20. Regarding claim 7, Sim, Zayas, and Chung teach all the limitations in claim 6, 
and Sim further teaches wherein said attempting to distribute the plurality of subfiles 
from a first node to a first group of recipient nodes comprises said first node attempting 
to establish concurrent communication connections to the recipient nodes of said first 
group, and wherein said distribution technique adapting comprises responsive to said 
first node detecting a failed node in said first group such that said first node is unable to 
communicate a particular subfile to such failed node, said first node using its 
established concurrent communication connections with non-failed nodes of said first 
group to communicate the particular subfile to said non-failed nodes (col. 21, lines 21 - 
37). 

Regarding claim 8, Sim, Zayas, and Chung teach all the limitations in claim 6, 
and Sim further teaches wherein said distribution technique adapting comprises: 
responsive to said first node detecting a failed node in said first group after said first 
node has communicated a particular subfile to such failed node but before such failed 
node has communicated said particular subfile to every other recipient node of said first 
group, said first node establishing concurrent communication connections with non- 
failed nodes of said first group that have not received the particular subfile from said 
failed node, and said first node communicating the particular subfile to said non-failed 
nodes (col. 21, lines 1 - 37). 
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Regarding claims 9-10 and 27 - 28, Sim, Zayas, and Chung teach all the 
limitations in claim 1 , and Sim further teaches wherein said detecting a failed node 
comprises: said recipient nodes of said first group exchanging heartbeat messages (col. 
21 .lines 20 - 37); at least one recipient node of said first group detecting a failed node 
from analysis of heartbeat messages received; and said at least one recipient node of 
said first group notifying said first node of said detected failed node (col. 37, lines 4 - 
22). 

Regarding claim 1 1 , Sim, Zayas, and Chung teach all the limitations in claim 1 , 

■ 

and Sim further teaches that said group of recipient nodes attempting to communicate 
said file F to a second group comprising a plurality of recipient nodes (col. 21 , lines 21 - 
37). 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 

♦ ■ 

policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 



* 
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the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Contact Information 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Yves Dalencourt whose telephone number is (571) 272- 
3998. The examiner can normally be reached on M-TH 7:30AM - 6: 00PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Ario Etienne can be reached on (571) 272-4001 . The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 

r 

Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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